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1 
WELCOME AND APOLOGIES 

Apologies were received from Dr Geoffrey Robinson, and Professor Doug Sellman.  

2
CONFIRMATION OF 6 AUGUST & 8 OCTOBER 2009 MINUTES

The minutes from the 6 August and 8 October 2009 meeting were confirmed and authorised to be made publicly available on the National Drug Policy website.

3
MATTERS ARISING FROM THE 6 AUGUST & 8 OCTOBER MEETINGS

3.1 All actions arising from the 6 August & 8 October 2009 meetings were completed.

3.2 6 August 2009 minute item 5 DMAA

Issue:
The EACD was to advise the Minister that DMAA be scheduled as a restricted substance in conjunction with the making of further regulations requiring all synthetic restricted substances, such as DMAA, to be sold in only tablet or capsule form.

The EACD further recommended that the Ministry of Health consult with the industry on the plausibility of maximum dosage restrictions for DMAA.

Outcome:
The Committee noted that the Minister has accepted its advice that DMAA be scheduled as a restricted substance.  The Committee also noted that the Minister has directed the Ministry of Health to consult with the industry on the plausibility of maximum dosage restrictions for DMAA.  The Committee was advised that the Ministry of Health is not able to commence this consultation process until the proposed scheduling of DMAA as a restricted substance has been announced by the Minister. 

4 FURTHER CONSIDERATION OF LSD – Further advice to the Expert Advisory Committee on Drugs on LSD (D-Lysergic Acid Diethylamide), paper prepared by the Secretariat.
Issue:
At the meeting of 6 August, the Committee considered LSD and requested that the Secretariat provide additional information for the meeting of 5 November.  The Secretariat was requested to prepare a paper on LSD in conjunction with Customs, Justice and Police to consider issues including trafficking, organised crime and sentencing.  The paper was to also include international trends and penalties associated with the different schedules of the Misuse of Drugs Act (the Act) and the potential consequences of reclassifying LSD in a lower schedule. 

Discussion:
The Committee agreed that the current classification of LSD as a Class A controlled drug is anomalous and does not reflect LSD’s potential risk of harm.  The Committee considered that the classification of LSD was historical and reflected anxiety about LSD in the 1960s in the USA and the inclusion of LSD in the UN drug conventions.  
The Committee discussed whether it would be appropriate to recommend re-classifying LSD to a Schedule 2 (Class B) or Schedule 3 (Class C) controlled drug.  The Committee considered the consequences of a reclassification and whether this might lead to increased prevalence rates, an increase in harms from flash-backs and the potential for increased drugged driving.  

The Committee also considered whether reclassification might lead to a greater involvement of organised crime and increased trafficking because of lighter penalties for Class B and C drugs.   It was noted that the involvement of organised crime in the importation of drugs was related to the potential return on investment associated with the supply of a particular drug.  In recent years, seizures of LSD have been small and there has been peripheral interest by organised crime which might change if LSD was considered to be sufficiently profitable.
Information from Justice was considered in relation to sentencing for LSD offences and offences for other Class A and some Class B controlled drugs. Although penalties set under the Act were different for the different schedules, custodial sentences, which take into account a range of factors, do not differ markedly between Class A and Class B drugs.   The Committee noted that there is no evidence of long custodial sentences being given for LSD offences.  Members noted that if LSD was reclassified to a Class B controlled drug, the sentencing would probably not be notably affected.  

Members of the Committee considered different approaches for the possible reclassification of drugs, such as LSD.  The Committee discussed implementing an incremental approach whereby a drug could be moved to a slightly different schedule and monitored to see whether there were any unintended negative consequences before consideration was given to any further movement.  The Committee agreed though, that it would be difficult to determine the potential impact of a reclassification and measure all the relevant indicators.  

Members also discussed the merits of a more sophisticated matrix for drug classification within New Zealand.  This matrix could allow for drugs to be classed in different schedules of the Act according to the amount found in possession.  For small amounts, a drug would carry the penalties of a lower schedule but trafficable amounts would be in a higher schedule.  This is similar to the system in Australia.  It was noted that powers for Police and Customs for search and seizure and investigative powers are linked to classification and a member advised that the purpose of investigation is targeted towards the extent of criminal offending as opposed to harm related to a substance.  
The Committee discussed the classification system within the Act and was reminded that it provides for differentiation between possession, presumption for supply and dealing, however it was agreed that there is relatively little flexibility within the Act.  The Committee noted that there is a broad spectrum of penalties between classes A and C and that section 6 of the Act outlines penalties for manufacture ranging from a fine to life imprisonment.  It was acknowledged that the Act is currently working to the extent of its limitations and in practice there is not currently a substantive problem, in particular with the current classification of LSD.  
Outcome:  The Committee reaffirmed its view that the current classification of LSD is inappropriate as LSD does not pose a “very high” risk of harm.  The Committee also agreed that its current classification would be inequitable if offenders who commit low risk offences are sentenced to lengthy custodial sentences.  However, there was consensus that although LSD is inappropriately classified given its level of harm, there is no evidence that this is causing problems in New Zealand.  In particular, the enforcement of the legislation with respect to LSD is broadly commensurate with the extent of harm it is causing in practice when compared with other classified substances.  There was also consensus that in practice the Act is effective and is serving its purpose.  However, as previously noted, the assessment of LSD has revealed anomalies within the Act that will need to be addressed in the future, and that should be considered as part of the Law Commission’s review of the Act.  
The Committee concluded that there was no need, therefore, to recommend the reclassification of LSD at the present time but that any future revision of the Misuse of Drugs Act would need to take into consideration the anomalous classification of substances such as LSD, and rectify this if the Act is to be credible and effective into the future.  


Action:
The Chair is to write to the Minister with the Committee’s views concerning the current classification of LSD, and the implications of this for the review of the Misuse of Drugs Act (1975).

The Secretariat is to monitor sentencing for drug offences and bring to the attention of the Committee any inconsistencies between classification under the Act and sentences given.
5
SECTION 4B CRITERIA IN THE MISUSE OF DRUGS ACT 1975 – “ANY OTHER MATTERS” – Advice to the Expert Advisory Committee on Drugs on: Section 4B Criteria in the Misuse of Drugs Act 1975 – “Any Other Matters”, paper prepared by the Secretariat.

Issue:
The Secretariat was requested to include an item on section 4B criteria in the Act, “any other matters that the Minister considers relevant” and what this should encompass, at a future EACD meeting.  This agenda item was to incorporate the potential risk for organised crime, drug trafficking and any other matters the Committee considered relevant. 

Discussion:
The Committee considered the advice on issues under section 4B (2)(h).
The Committee noted that organised crime, trafficking, penalties and enforcement were important considerations in two of the EACD’s most recent assessments and agreed that this has highlighted the relevance of considering the above additional matters in the assessment of substances.  It was agreed that the above matters would fall under section 4B (2)(h) and that a criterion on organised crime and trafficking would likely cover enforcement and justice concerns.  However, this criterion should be included on an “as needed” basis in future assessments dependant on the specific substance being assessed. 

There was also some discussion around possible interpretations of section 4B (2)(h).  It was agreed that the EACD would inform the Minister of considerations the Committee deems appropriate for inclusion under section 4B (2)(h) in order to ascertain whether these are matters consistent with what the Minister would expect the EACD to consider in its assessments.  It was also agreed that any specific matters the Minister considers relevant to EACD discussions would also need to be determined.  
Members discussed societal harm and requested clarification around whether a potential for societal harm is captured within the Act.  It was advised that societal harms are included under section 4B (2)(c).  Members also discussed how drug classifications could be perceived and it was noted that public perception is not currently considered under matters to which the Minister has regard.

Outcome:
The Committee agreed that organised crime and trafficking are matters which (when appropriate) should be included under section 4B (2)(h): “any other matters that the Minister considers relevant”.  It was agreed that this criterion would cover enforcement and justice concerns, alongside any specific matters the Minister considers relevant, or that the Committee deems to be of particular relevance in the assessment of individual substances.  
Action:
The Committee’s recommendations regarding section 4B (2)(h) will be added to the EACD’s advice to the Minister concerning the assessment of LSD.  

6
THE JWH COMPOUNDS – The JWH Compounds, paper prepared by the Secretariat.

Issue:
At the 6 August 2009 EACD meeting it was agreed that more information is required on the JWH substances, incorporated into products purporting to provide a legal alternative to cannabis, to inform consideration on their potential to cause harm.  
Discussion:
The Committee discussed developments relating to the international control of legal cannabis alternatives, such as “Spice”.  

The Committee was advised that whilst Spice products containing the 1,1-dimethyloctyl homologue of the substance CP 47, 497 are understood to be no longer available on the New Zealand market, other products of this type with different, uncontrolled, synthetic cannabinoids have emerged in this substance’s place.  

The Committee was advised that there is little international, peer reviewed data available on the pharmacology and potential harms of the substances JWH-018, JWH-073 and JWH-015.  
The Committee queried whether a possible side effect of these substances could be harm resulting from their inhalation.  The Committee was advised that any combustible substance that is inhaled has associated risks to health.  However, the Committee was advised that these products are sometimes misleadingly sold as herbal incenses that are advertised as not being intended for inhalation.  

Members noted that these substances are not covered by legislation and therefore are not able to be labelled with a health warning.  Clarification was requested as to whether the Smoke-free Environments Act only applies to tobacco and herbal cigarettes and it was suggested that there may be provisions for regulations within this legislation to provide for the control of legal cannabis substitutes.  It was also suggested that this product may require its own tariff code for Customs purposes.  A member suggested that the substance salvia divinorum should be included in any further discussions surrounding the Smoke-free Environments Act, as it too is “smoked”.     

The Committee discussed the Hazardous Substances and New Organisms Act (HSNO) and whether this product may fall within this legislation.  The Committee was advised that the HSNO applies to bulk goods which require a ‘flammable’ warning.

Outcome: The Committee noted the paper The JWH Compounds and agreed that these potentially present an unregulated health risk.  The Committee agreed that clarification on the definition of a ‘herbal smoking product’ under the Smoke-free Environments Act is required to determine whether this legislation could provide for the control of smoking of possible drugs of abuse or substances intended to be substituted for drugs scheduled under the Act, such as Cannabis.  It was also agreed that advice concerning the potential for a new tariff item on this substance is required.

Action: The Secretariat is to investigate the definition of ‘herbal smoking products’ under the Smoke-free Environments Act and will contact the Ministry of Economic Development and the New Zealand Customs Service on the potential for a requirement for a new tariff item on this substance.

The Secretariat will monitor the situation regarding JWH compounds.

7 EACD RECOMMENDATIONS IN RELATION TO PSEUDOEPHEDRINE AND EPHEDRINE – EACD recommendations in relation to pseudoephedrine and ephedrine, letter prepared by the Chair.
Issue:
The EACD previously advised the Minister of its preliminary view that pseudoephedrine (and ephedrine) be reclassified as Schedule 2, Part 2 (Class B2) substance, and that its status as a registered medicine in New Zealand be reviewed by Medsafe, and now needs to confirm that advice.  

The EACD was also to recommend to the Minister that a presumption for supply for pseudoephedrine (and ephedrine) be set at 10 grams. 
Discussion:
The Committee discussed the draft advice to the Minister recommending pseudoephedrine (and ephedrine) be reclassified as Schedule 2, Part 2 (Class B2) substances and that the presumption for supply for both substances be set at 10 grams.  

It was noted that there has been significant interest in Professor Gluckman’s proposal that pseudoephedrine is only available on prescription from hospital pharmacies.  It was also pointed out that potential issues could arise if pseudoephedrine is unavailable for international tourists who hold prescriptions for it.  It was re-iterated that penalties are not intended to target those using the drug as a medicine.      
Outcome:
The Committee confirmed its earlier preliminary advice concerning the re-classification of pseudoephedrine (and ephedrine), and agreed to recommend a presumption for supply of these substances of 10 grams.  

Action:
The EACD is to write to the Minister recommending that pseudoephedrine (and ephedrine) be reclassified as Schedule 2 Part 2 (Class B2) substances and that the presumption for supply for both substances be set at 10 grams. 
8
Letter for the Law Commission’s Review – Recommendations on the Misuse of Drugs Act 1975 review from the Expert Advisory Committee on Drugs, letter prepared by the Chair.
Issue:
The Chair was requested to provide the Law Commission with a list of issues from the EACD’s perspective to be used to inform the review.
Discussion:
The Committee discussed the advice prepared for the Law Commission.  

There was discussion around the EACD consultation process and clarification was requested as to whether responsibilities regarding consultation are stipulated in the Act.  It was clarified that the EACD consultation process is not statutory and members agreed that a systematic approach to the consultation process should be taken to inform EACD discussion or advice to the Minister.  The Committee noted that agendas for EACD meetings are currently posted on the National Drug Policy website as a source of information.  It was agreed that the Secretariat is to write to relevant industry, organisations and manufacturers as part of the development of EACD assessments.  

Outcome:
The Committee endorsed the draft advice prepared for the Law Commission.  It was also agreed that the Law Commission should be invited to attend the forthcoming and any future meetings of the EACD as an observer, while the Misuse of Drugs Act review process is underway.
Action:
The Chair is to recommend the issues and challenges identified by the Committee to the Deputy President of the Law Commission.

The Secretariat is to invite the Law Commission to observe the forthcoming and any future EACD meetings. 

9
SECRETARIAT UPDATE

The Secretariat updated the Committee on the proposed Misuse of Drugs Amendment Bill to give effect to Cabinet’s in principle decision to classify pseudoephedrine and ephedrine as Class B2 controlled drugs and also to make other necessary changes to implement decisions for the classification of drugs and to improve the workability of the Act.  The Committee was advised that a Cabinet Paper is currently being developed and is to be considered at the Social Development Committee on 30 November 2009.    

The Secretariat advised the Committee that the Minister has partially accepted the advice of the Committee and intends to proceed with the classification of norephedrine as a precursor substance, however to request further advice before proceeding with the classification of norephedrine as a Class B2 controlled drug.  The Minister has also agreed that the level of norephedrine presumed to be for supply is at or over the default amount of 56 grams, as already provided for in Schedule 5(2) of the Act. 

Action:
The Secretariat is to update the Committee on the progress of the classification of norephedrine at its next meeting.

10
GENERAL BUSINESS

The Committee agreed that the general rule (half the membership of the Committee, plus one), would be the official quorum for Committee meetings of the EACD.  The Committee also agreed that those present at meetings would formulate a preliminary view to be confirmed ‘out of session’ with additional input from any members unable to attend, as is the Committee’s current practice.  

11
DATE OF NEXT MEETING

The Secretariat is to advise details of the next scheduled EACD meeting.
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